citizens do belong to that community, even those who have joined the enemy. Aliens on American territory occupy an ambiguous middle ground because many of them do plan to become Americans, or have otherwise sunk roots into-and to some extent participate in-the American political community as quasi-citizens.
Second, in a famous passage, Justice Jackson speculated about the practical and logistical difficulties that would follow if enemy aliens were given habeas rights:
A basic consideration in habeas corpus practice is that the prisoner will be produced before the court. . . . To grant the writ to these prisoners might mean that our army must transport them across the seas for hearing. This would require allocation of shipping space, guarding personnel, billeting and rations. It might also require transportation for whatever witnesses the prisoners desired to call as well as transportation for those necessary to defend the legality of the sentence. The writ, since it is held to be a matter of right, would be equally available to enemies during active hostilities as in the present twilight between war and peace. Such trials would hamper the war effort and bring aid and comfort to the enemy. They would diminish the prestige of our commanders, not only with enemies but with wavering neutrals. It would be difficult to devise more effective fettering of a field commander than to allow the very enemies he is ordered to reduce to submission to call him to account in his own civil courts and divert his efforts and attention from the military offensive abroad to the legal defensive at home. Nor is it unlikely that the result of such enemy litigiousness would be a conflict between judicial and military opinion highly comforting to enemies of the United States.
Moreover, we could expect no reciprocity for placing the litigation weapon in unrestrained enemy hands. The right of judicial refuge from military action, which it is proposed to bestow on the enemy, can purchase no equivalent for benefit of our citizen soldiers. Except in England, whose law appears to be in harmony with the views we have expressed, and other English-speaking peoples in whose practice nothing has been cited to the contrary, the writ of habeas corpus is generally unknown.
Here we see concerns about the sheer financial cost of habeas hearings when prisoners, custodians, and witnesses are overseas; the military risk of transporting such people; the positive morale effect for the enemy and the negative morale effect for Americans; interference with command; and the absence of any reciprocal benefit that would be conferred upon the United States by the enemy if habeas rights were recognized. Justice Jackson does not express doubts about the capacity of judges to evaluate the military's reasons for detention, but he hints that disagreement between the judiciary and the military is likely to occur-which would be ''comforting'' to the enemy.
This concern about logistics involves a more familiar and uncomplicated national interest analysis than the political community question does. Supposing that a habeas petitioner does belong to the political community, or does so to a sufficient extent-because he is an American, or an alien on American territory-what rights protections are reasonable given the conflicting interest of national security? Depending on the setting, it will be more or less costly, difficult, and dangerous for the military to comply with the requirements of a habeas hearing. Normal procedural protections can be compromised in light of these problems. Indeed, the entire military justice system reflects such compromises.
Third, Justice Jackson might have believed that the petitioners did not have habeas rights because the military commissions gave them adequate process. 13 This interpretation was advanced by Justice Kennedy in Boumediene, who says that one of the reasons that Justice Jackson refused to extend habeas rights to the petitioners in Eisentrager is that the petitioners there benefited from the military commissions, which provided ''a rigorous adversarial process to test the legality of their detention,'' whereas the CSRTs that heard the petitioners' case provided more limited process.
14 This seems to be a misreading of Eisentrager. In the section of the opinion that explains the holding, Justice Jackson does not say that the military commissions provide adequate process. Justice Kennedy cites a passage 13 It is sometimes said that the result turned on the fact that the petitioners did not contest their status as enemy combatants. If that is the case, then Eisentrager was a trivial decision because no one would make that mistake again.
14 Boumediene, 128 S. Ct. at 2259-60.
where Justice Jackson merely summarizes the factual setting, and the reference to the military commission seems to be intended merely to show how exotic the petitioners' claim is.
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II. Boumediene
A. A Narrow Reading
One reading of Boumediene is that it does not advance the law at all, and simply applies the Eisentrager precedent to a novel set of facts. Eisentrager said that aliens held outside American sovereign territory have no habeas rights, and the question in Boumediene was whether Guantanamo Bay should be considered part of America's sovereign territory. The government misinterpreted the Eisentrager test as turning on de jure sovereignty; in fact, the right interpretation of Eisentrager is ''effective control.'' Rasul had already addressed this issue within the statutory habeas framework and held that Guantanamo Bay is, for habeas purposes, part of America's territory.
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Boumediene comes to the same conclusion as a matter of constitutional law.
On this view, the jurisprudential significance of Boumediene is nil or close to it, though it might be practically important. All that it did was change the form of the law: it changed the Eisentrager rule into a standard by converting the reasons behind the Eisentrager rule into governing law. The government had manipulated the Eisentrager rule, according to Justice Kennedy, by holding the detainees in territory over which the United States had de facto but not de jure control: we shouldn't care about the rule but the reasoning behind it, and so such manipulation can't be tolerated. This is, of course, a common response among judges when they see rules being manipulated, and although the response is understandable, it inevitably undervalues the reasons for rules-their predictability. So the government loses the power to manipulate but also to engage in reasonable planning. Whether Justice Kennedy was right to think that the balance between decision and error costs favored a standard in this case rather than a rule will become clear only with time.
But what was the standard that was embodied in the reasoning of Eisentrager? Justice Jackson gave reasons for his rule; he did not state a standard. He might have offered these reasons in the alternative or he might have thought they were mutually reinforcing. In drawing a standard from Justice Jackson's reasoning, Justice Kennedy had the opportunity to change the emphasis among these reasons, and thus change the substance of the law. He took this opportunity.
B. A Broader Reading
Justice Kennedy argues that the writ of habeas corpus serves the principles of separation of powers by creating a judicial check on the political branches. The theory is stated about halfway through the discussion:
The necessary implication of the [government's] argument is that by surrendering formal sovereignty over any unincorporated territory to a third party, while at the same time entering into a lease that grants total control over the territory back to the United States, it would be possible for the political branches to govern without legal constraint.
Our basic charter cannot be contracted away like this. The Constitution grants Congress and the President the power to acquire, dispose of, and govern territory, not the power to decide when and where its terms apply. Even when the United States acts outside its borders, its powers are not ''absolute and unlimited'' but are subject ''to such restrictions as are expressed in the Constitution. '' Murphy v. Ramsey, 114 U.S. 15, 44 (1885) . Abstaining from questions involving formal sovereignty and territorial governance is one thing. To hold the political branches have the power to switch the Constitution on or off at will is quite another. The former position reflects this Court's recognition that certain matters requiring political judgments are best left to the political branches. The latter would permit a striking anomaly in our tripartite system of government, leading to a regime in which Congress and the President, not this Court, say ''what the law is.'' Marbury v. Madison, 1 Cranch 137, 177 (1803).
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As an aside, note that it is questionable that the writ of habeas corpus can be understood as a check on both the political branches 17 Boumediene, 128 S. Ct. at 2258-59. (1) the citizenship and status of the detainee and the adequacy of the process through which that status determination was made; (2) the nature of the sites where apprehension and then detention took place; and (3) the practical obstacles inherent in resolving the prisoner's entitlement to the writ. 20 Notably, Justice Kennedy's discussion of the first factor omits any reference to the petitioners' status as aliens, or enemy aliens, and instead focuses entirely on the adequacy of process question, which, as I argued earlier, he mistakenly reads into Eisentrager. Eisentrager, the occupation zone was larger and covered more people; more U.S. military resources were involved; the U.S. shared control of the prison with other countries; and there were potential threats from the defeated. The focus on logistics may not have been adventitious. It is hard to imagine a weaker case for the logistics argument than Guantanamo Bay, at least compared to other foreign territories. Located only about 500 miles from Florida, it would not seem particularly difficult to transport prisoners and soldiers to a federal district court. Nor does the type of risk involved seem measurably greater than the risk of transferring a dangerous criminal from a prison to a court. True, many of the witnesses are in Afghanistan, Iraq, and elsewhere throughout the world. But witness availability issues also arise in ordinary criminal cases, and are not a reason to foreclose habeas. Justice Kennedy notes that the habeas court will give deference to the government when deference is justified, and this forecloses-at least until experience proves otherwise-the argument that habeas hearings are logistically impossible or unreasonable.
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Unmentioned is the status of the noncitizen. An oblique reference can be found in this passage only:
It is true that before today the Court has never held that noncitizens detained by our Government in territory over which another country maintains de jure sovereignty have any rights under our Constitution. But the cases before us lack any precise historical parallel. They involve individuals detained by executive order for the duration of a conflict that, if measured from September 11, 2001 , to the present, is already among the longest wars in American history.
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Why should it matter that this conflict is among the longest wars in American history? The only possible answer is that the interests of the detainee must be taken into account, and it is worse to be detained for a very long conflict than it is to be detained for a short conflict. So here is a theory: Justice Jackson refused to extend habeas rights to overseas enemy aliens for two reasons-the interests of these overseas aliens do not ''count'' like those of Americans, and the logistical demands on the military would be unreasonable. Justice Kennedy barely sees, and hardly acknowledges, the first point, and is not willing to countenance it. That leaves him with the logistical issue, which seems to melt away for Guantanamo Bay, with its convenient location and status as a de facto American territory, and the consideration that courts can always make concessions to logistics on a case-by-case basis, deferring to the military when they must but not otherwise.
Logistics just won't get one very far; the crucial assumption in Eisentrager is that overseas noncitizens are not entitled to judicial process, logistics or no logistics. Why doesn't Justice Kennedy confront what seemed like a natural assumption to Justice Jacksonthat nonresident aliens just don't have the rights that Americans have, and thus don't deserve judicial protection of any sort? The answer is that Justice Kennedy is a cosmopolitan.
III. The Application of the Constitution Overseas
The main question posed by Boumediene is this: Should nonresident aliens be treated as Americans, or at least be given some of the rights of Americans?
The relevant literature is not the separation-of-powers literature, but the literature on the extraterritorial application of the Constitution. The literature arises from a series of cases, some but not all of them discussed in Boumediene, 24 that have questioned whether the Constitution-or certain provisions of it-constrains the U.S. government when it operates abroad. The answer, for the most part, is ''no,'' except when government action affects Americans, or resident aliens who have partially joined the political community, or quasiAmericans who live in territories that the United States has acquired.
25 But tantalizing hints in some of the cases suggest that 24 Justice Kennedy furiously distinguishes away the contrary cases but never explicitly recognizes the cosmopolitan implications of his holding. the ''no'' is not a hard ''no, '' 26 and Boumediene has, for the first time, suggested that in fact the ''no'' is a ''yes.'' Therein lies the significance of Boumediene. It is the first Supreme Court case that appears to recognize that noncitizens on foreign soil have constitutional rights secured by judicial oversight. 27 It is possible that Boumediene will have little effect in the future. Courts that hear habeas petitions coming from abroad might give deference to the military, 28 or not recognize any substantive constitutional rights beyond the habeas right itself. It is also possible that in a future case, the Court will confine Boumediene to the facts, treating Guantanamo Bay as unique because U.S. control is complete and Cuban sovereignty so clearly fictional. But in a more general jurisprudential sense, the opinion signifies the increasing influence of cosmopolitanism on the Court.
A. What Is Judicial Cosmopolitanism?
There has been much talk of judicial cosmopolitanism in recent years, stimulated by a handful of Supreme Court cases that cite foreign and international law in the context of constitutional interpretation, including a pair of Eighth Amendment cases where the Supreme Court relied on international or foreign sources in order to ascertain whether evolving norms prohibited certain types of punishment. 29 The concept can be given various interpretations. 1. A Global Constitution. Governments must obey a global constitution, one that sets the limits of power for all governments around the world. These limits are universal; perhaps they are embodied in human rights treaties. By applying to all governments, the global constitution protects all people, regardless of nationality. This does not necessarily mean that a government must treat noncitizens and These definitions differ as to the strength of the rights granted to nonresident aliens under the U.S. Constitution, but they agree that they do have at least some rights, and that is the minimalist sense in which I will use the term judicial cosmopolitanism.
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B. What Is the Justification for Judicial Cosmopolitanism?
What should we think of judicial cosmopolitanism? The literature is overwhelmingly favorable. The relevant historical and textual sources are sporadic and ambiguous, however, and authors end up 30 I have not found an American scholar who has made this claim in quite so bald a form, because it would be inconsistent with Supreme Court jurisprudence as it currently exists. But this idea has currency among foreign scholars. See, e.g., ErnstUlrich Petersmann, Constitutional Functions and Constitutional Problems of International Economic Law (1991 One cannot address judicial cosmopolitanism without a theory of the judicial role in the constitutional system. There are as many such theories as there are constitutional theorists, and to keep the argument simple, I will focus on the simplest and most plausible of these theories-the democratic failure theory associated with John Hart Ely and footnote 4 of Carolene Products. 35 According to this theory, our majoritarian political system can survive and prosper only if courts guard against ''democratic failures.'' This idea can be cashed out in two ways. First, a democratic failure exists when a particular group is systematically excluded from the political decisionmaking process, as African-Americans were during the Jim Crow era. Second, a democratic failure exists when the political process does not generate policies that satisfy a relatively uncontroversial welfarist principle-for example, a principle that bars transferring resources from out-of-power groups to in-power groups while reducing, or not increasing, total social welfare. The overall concern is that groups within any given democracy obtain control of the government through democratic means but then use the power at their disposal to weaken democratic institutions so as to undermine political competition.
The immediate problem that the usual analysis skirts is the scope of the demos. 36 In the first case, which emphasizes exclusion of groups from political decisionmaking, we need to know which groups count as a part of the demos. If Congress passes a tariff that advances the political interests of constituents, while injuring people who live in Haiti, one would not normally call this tariff the result of a democratic failure. Quite the contrary, Congress advances the interests of the American public. However harmful the law for Haitians, they can't complain that they have been unfairly excluded from the demos because they are not American citizens.
Some scholars have rejected this argument. Some have argued, at least with respect to resident aliens, that they should have a vote because they are regulated by the government. 37 The principle seems to be that anyone who is directly affected by government policy should have a say in it. The logic of this argument would seem to imply that Haitians should have a vote in American elections, or at least a vote in decisions that affect Haiti. Few people take this view, and so I will put it aside for reasons of space.
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Another view is that courts should grant constitutional protections to noncitizens just because they cannot vote, and therefore they belong to a minority that can be exploited by the vote-holding majority. This view has been prominent among advocates for resident aliens, and the Supreme Court has indeed given them many rights.
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But this view, like the earlier one, is question-begging. If resident aliens should be considered part of the political community, then they should have the right to vote as well as other constitutional rights. If not, and therefore they are not entitled to the right to vote, it's not clear why they should enjoy the other rights protections. Put differently, if we are concerned that citizens will abuse resident aliens, then the democratic failure argument is just that resident aliens should be given citizenship.
Another theory tries to evade these problems by asserting that everyone in the world has human rights, and that it is the obligation of courts to protect the human rights of aliens against policies of the U.S. government that harm them. Even if so, the question, which I will address in Part IV, is whether there is reason in constitutional theory for courts to force the political branches to respect human 37 Joseph H. Carens, Culture, Citizenship and Community: A Contextual Exploration of Justice as Evenhandedness, Oxford University Press Inc, New York (2000) . 38 See, e.g., Robert E. Goodin, Enfranchising All Affected Interests, and Its Alternatives, 35 Philosophy & Pub. Aff. 40 (2007) . Various philosophers have argued for world government or a version of it, which could in theory solve this problem. For now, and the foreseeable future, however, world government is not in the cards. 39 See Ely, supra note 35.
rights. The human rights treaties have been negotiated and ratified by the political branches, which have declared that the courts may not enforce them except insofar as they are incorporated in domestic law. Under the human rights treaties, states have an obligation to refrain from arbitrary detentions, but they don't have an obligation to give habeas rights to victims of arbitrary detentions. If states seek to comply with their treaty obligations by authorizing courts to review detentions of noncitizens captured overseas, they are free to do so. A constitutional theory would need to show that American judges should compel the U.S. government to go beyond its treaty commitments, perhaps because human rights exist in natural law and courts have a constitutional obligation to compel the government to obey this source of law. Now turn to the welfarist approach. Initially, we must distinguish between two types of welfarism: national and global. For national welfarism, the social welfare function includes only citizens of the nation-state. For global welfarism, the social welfare function includes everyone in the world.
National welfarism provides the cleanest explanation for the traditional view that constitutional rights stop at the shoreline. Americans ''count'' in the social welfare function; non-Americans do not. Courts thus have no reason to extend protections to non-Americans. Eisentrager reflects this approach. Recall Justice Jackson's brief comment that ''the right of judicial refuge from military action, which it is proposed to bestow on the enemy, can purchase no equivalent for benefit of our citizen soldiers. '' 40 He is saying that there could be a policy reason to extend habeas corpus to enemy soldiers, namely, that if we do so, enemy courts might be opened to American soldiers. This type of reciprocal logic is the traditional basis for the laws of war, where we treat enemy POWs humanely so that the enemy treats American POWs humanely. The humane treatment of enemy soldiers is derived entirely from gains to Americans; the enemy soldiers themselves don't count in the social welfare function.
National welfarism is philosophically disreputable but has the offsetting advantage of empirical accuracy. There is little doubt that the American political system as a whole favors Americans, greatly 40 Eisentrager, 339 U.S. at 779. 41 But if national welfarism is the premise upon which the democratic failure theory rests, then it follows that courts have no business granting rights to noncitizens. The political branches, acting for the benefit of the citizenry, can certainly make deals with foreign governmentsincluding that of making habeas available to foreign citizens in return for similar treatment of Americans by foreign governmentsbut courts have no reason to compel such an outcome on their own. The one exception would be for the extremely unlikely case that the failure to do so could be traced to domestic laws that reduce the welfare of Americans.
That leaves global welfarism. A global welfarist argument for extraterritorial constitutionalism is that the political branches have no, or very weak, incentives to take account of the well-being of noncitizens because noncitizens don't vote. Democratic failure arises because the demos consists of the global population but only a small fraction of it-American citizens-can vote for American government officials who affect the greater demos. Americans have strong incentives to compel their leaders to adopt policies that effect transfers from the rest of the world to the United States. Courts can block these transfers, or at least the worst of them-including detentions of people on the basis of weak evidence of dangerousness.
One might object that, if this is really a problem, judges should compel the political branches to grant the vote to foreigners living in foreign countries. The obvious (and sufficient) response is that this would be impractical, whereas judges do seem to have the power to compel the political branches to respect at least some minimal rights-such as the right not to be arbitrarily detained. So why shouldn't they do this?
One conjectures that Justice Kennedy and the four justices who signed his opinion would, if forced to answer this question, agree that the U.S. government should respect the rights of nonresident aliens, subject to logistical and other practical constraints.
42 Whether or not they think that aliens ''count'' in the social welfare function to the same extent that Americans do, they surely think that they ''count'' at least a little, and therefore the demos for purposes of the democratic failure theory extends across the world. Or perhaps they do not think in welfarist terms, but just think that nonresident aliens have certain basic rights. Nonresident aliens are not treated as the classic discrete and insular minority, regulation of whom requires strict scrutiny. They are not citizens, after all; perhaps one should call them second-class citizens. Their interests must be given some weight; the government, influenced entirely by voters, has no incentive to give those interests any weight; and therefore, judicial intervention is justified.
C. The Connection Between Boumediene and the Foreign Law Debate
From this perspective, we can reconsider the style of cosmopolitanism seen in cases like Roper v. Simmons, where, in another Kennedy opinion, the Supreme Court cited foreign and international law sources in the course of holding that the Eighth Amendment bars the death penalty for crimes committed by juveniles. 43 This practice can be defended on purely epistemic grounds-the laws of other states might provide relevant information for judicial decisionmaking where local law authorizes judges to use such information. This justification for using foreign law sources is not cosmopolitan: One uses information from abroad, but not in order to protect the interests of noncitizens or show respect for them. Nor does this justification have much to do with Boumediene.
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The more ambitious and cosmopolitan justification for use of foreign law goes farther. Consider, for example, this statement by Justice Sandra Day O'Connor: Doing so [citing foreign sources] may not only enrich our own country's decisions; it will create that all important good impression. When U.S. courts are seen to be cognizant of other judicial systems, our ability to act as a rule-of-law model for other nations will be enhanced. The statement, taken literally, suggests a vision of U.S. courts interpreting the American Constitution in a manner that, at least at the margin, defers to foreign sensibilities, in return for which foreign courts follow American jurisprudence-again, at least at the margin. On the American side, the Court would cut back on constitutional norms that many Americans approve of-say, freedom of speech or the permissibility of the death penalty. On the foreign side, American constitutional norms would increasingly influence foreign lawstronger abortion rights, say, or a right to bear arms.
What is the justification for this approach? American judges confer benefits on Americans-perhaps, strengthening their rights in foreign countries, or perhaps advancing their presumed political/constitutional interests in those lands-in return for which American judges accept constraints on American constitutional norms at home. In a stronger form, perhaps it is not even necessary for American norms to travel abroad. In the weaker form, reciprocity occurs, albeit of an odd sort. From our perspective (not theirs), foreigners benefit from the extension of American constitutional norms to their states, while from their perspective (not ours) we benefit from the extension of their norms to our state. We want them to accept our norms; they want us to accept theirs. All these notions are outside traditional American jurisprudence. 46 We are used to encouraging other countries to adopt American constitutional norms, but we have never accepted the idea that we should adopt theirs-and even less, the idea that this adoption of foreign constitutional norms should take place at the hands of our judges. Now one could think of the reciprocal version of this idea-we give up some of our constitutional norms and you give up some of yours-as not really cosmopolitan because, in theory, Americans gain from a kind of constitutional-level bargain. But in practice the willingness to even consider such a bargain in the first place, against the background of American exceptionalism, suggests an openness 46 Mark Tushnet refers to a tradition of American ''engagement'' but cites political documents, not judicial opinions, and seems to acknowledge the novelty of the reciprocity idea. Mark Tushnet, When Is Knowing Less Better Than Knowing More? Unpacking the Controversy over Supreme Court Reference to Non-U.S. Law, 90 Minn. L. Rev. 1275 Rev. , 1292 Rev. (2006 (''Perhaps merely explaining ourselves might have been enough in 1776 or 1862. But today, others will not listen unless we display some reciprocity.'').
to alien norms, and a concern about showing respect to noncitizens, that is the essence of cosmopolitanism. The nonreciprocal version of this idea-we give up some of our constitutional norms just because they diverge from yours-is just a more extreme version of this openness.
So Roper and cases like it take the interests of nonresident aliens seriously-seriously enough to permit their moral interests to influence American constitutional law-not just the common law, which of course can be easily changed. Boumediene does the same. Although Roper cited foreign law to protect Americans, and Boumediene cited American law to protect foreigners, the thrust of both cases was that of advancing the interests of noncitizens-their moral interest in limiting the death penalty and arbitrary detention, their individual interests in freedom-at the expense of traditional American constitutional understandings.
There are two earlier sets of cases that are relevant but that did not go so far as the modern cases. First, there are the Insular Cases, but in those cases, the affected people, while not Americans, were not aliens either. 47 They were subject to no foreign government, and in those days few people would have claimed that the international community had any interest in their well-being. They were colonial subjects, and although the Court-by granting them some constitutional rights-was more cosmopolitan than the political branches responsible for their conquest and subjugation, this was a minimal type of cosmopolitanism indeed.
Second, there are cases that grant constitutional rights, albeit of a limited sort, to noncitizens on American soil. I mentioned earlier that noncitizens on American soil enjoy habeas rights as well as other constitutional rights-a point that Justice Jackson noted in Eisentrager. This has led to the following chain of reasoning: If noncitizens on sovereign American territory have constitutional rights, then it can't be the case that the Constitution draws a line between noncitizens and American citizens, and gives rights only to the latter. If that is the case, then the Constitution is not ''nationalistic''; it is already cosmopolitan, and has been recognized as such for many years. It follows that the only possible explanation for traditional judicial reluctance to extend habeas to noncitizens abroad is that of logistics, and therefore it would be wrong to assume that Eisentrager drew a sharp line between noncitizens and American citizens. And so where logistics do not pose an insurmountable problem, habeas and other constitutional rights should be granted to noncitizens. On this view, Boumediene did no more than follow Eisentrager, a version of the narrow interpretation discussed in Part II.A.
Americans abroad enjoy greater rights than noncitizens abroad do, however, and Americans at home enjoy greater rights than noncitizens at home do (including, in particular, the right to vote, but also many constitutional protections). So as a matter of tradition noncitizens ''count'' less than Americans do; it's just that the noncitizen's disadvantage is greater when he or she is abroad than when he or she is on American territory. Boumediene certainly does not erase this disadvantage, but it does erode it (or portend such an erosion), assuming that in subsequent years the Court does not reverse course and refuse to grant substantive constitutional rights to nonresident aliens.
Still, the question can be asked: What is the constitutional reason for granting resident noncitizens any rights at all? The best answer probably would start from the premise that there is no reason to think that all people can be divided into two categories, citizen and noncitizen. There is a hazy third category, the quasi-citizen, that consists of people who have partly but not fully committed themselves to a polity. In the United States, these people are lawfully admitted noncitizens and, in particular, lawful permanent residents. Courts have granted these people (some) rights because they have made their way (partly) into the demos, and thus are (partly) vulnerable to democratic failure. This is not cosmopolitan or only ambiguously cosmopolitan-much like an open immigration law itselfbecause the status of the long-term resident is not clearly alien. 
IV. A Brief Critique
The broad reading of Boumediene, which suggests a sneaking cosmopolitanism in Supreme Court jurisprudence, raises the question of whether Justice Kennedy's cosmopolitan approach to habeas is wise. One cannot answer this question without taking a position on whether the demos is national or global; I will start with the first assumption.
The national demos consists of American citizens at home and abroad, plus various quasi-citizens, such as lawful permanent residents. These people have values and interests that no doubt concern people living abroad. Some of these interests are intrinsic, while others are instrumental. Some Americans care about the well-being of the poor in other countries. This concern appears as government foreign aid and related projects, which though no doubt reflecting other motivations as well, at least partly reflect altruistic or cosmopolitan commitments. In addition, Americans benefit when their government makes deals with foreign governments, including trade deals, for example; here, noncitizens benefit but only as a means toward benefiting Americans.
None of these values and interests implies a constitutional role for the courts. As noted in Part III.B, the U.S. government has normal electoral incentives to respect altruistic interests of citizens, and to make deals with foreign governments in order to advance Americans' interests. Sometimes such deals are possible, sometimes they are not. As Justice Jackson recognized, the United States gains by extending habeas protections to enemy soldiers only if foreign states grant similar protections to Americans. There was no reason in Justice Jackson's time to think that they would, and there is no reason to think so today. Reciprocal rights are extended through negotiations between governments. Unilateral action by courts to grant unreciprocated benefits to noncitizens simply weakens the bargaining power of their own government.
Justice O'Connor hinted that the exchange of rights occurs at the constitutional level and is handled by judges rather than politicians. But she does not explain why judges should have this role, or even if the purported exchanges go through as intended. What will Americans obtain as a result of the Court's grant of habeas protections to noncitizens in Guantanamo Bay? What exactly did they receive in return for giving up the juvenile death penalty? Europeans seem no more inclined to adopt American religious freedoms than in the past-and would we really gain if they did?
These questions are not meant to deny the benefits that result when governments reciprocally advance the interests of noncitizens. The question is one of judicial competence and constitutional theory. In the framework of the democratic failure theory with a national demos, we would need to suppose that American judges restrain the American government because otherwise the American government would shun opportunities to advance the rights and interests of a discrete and insular minority of Americans by making deals with foreign governments. Because of democratic failure, the U.S. government neglects to protect Americans abroad by offering fair process to detainees, and the U.S. government (or state governments) neglects to influence European constitutional norms by rejecting the juvenile death penalty. Neither of these propositions has any plausibility. Because these benefits-protection of Americans abroad, influence on Europe-would go to Americans generally, rather than to a particular minority, these failures are not democratic failures. 49 If Guantanamo Bay has been a failure-if it has caused more harm to the United States than good-this is just a policy failure for which the Bush administration is responsible. Governments make policy mistakes all the time; it is not the role of courts to correct them.
Even if we were to accept the idea that courts should make constitutional deals directly with foreign constitutional courts, with our courts restraining our government for the sake of foreign interests so that foreign courts restrain their government for the sake of American interests, there is no evidence that Americans are getting anything out of these bargains. Indeed, most foreign courts do not have the power to deliver their governments. This leaves the suspicion that there are no exchanges-that the influence is really going only one way-so that noncitizens are being invited into our demos without our being invited into theirs. The interests of noncitizens are treated as constitutional ends; protection of those interests is not merely an instrument for securing the constitutional interests of 49 Cf. Roger P. Alford, In Search of a Theory for Comparative Constitutionalism, 52 UCLA L. Rev. 639 (2005) . Alford similarly doubts that democratic failure theory justifies reliance on foreign law for constitutional interpretation.
Americans overseas. If the demos is national, there is no justification for such an outcome.
Let us turn to a more promising basis for judicial cosmopolitanism: that the demos is actually global, not national. Hence democratic failure occurs because the U.S. government has no electoral incentive to take account of the interests of people living abroad. Courts should therefore strike down laws and block other government actions that (for example) unreasonably burden noncitizens abroad. This is a perfectly coherent view, albeit subject to a series of standard pragmatic objections. Courts that take this position run the risk that they hamstring their own government's ability to advance the interests of Americans by weakening its bargaining power. But they also would be concerned that when the government advances the interests of Americans, it harms the interests of others. Courts might also worry that they do not have the institutional competence to understand the interests of people living in other countries, their values and priorities, the reliability of their governments' claims about them, and so forth. But these are pragmatic issues, and conceivably a cosmopolitan judge would be justified in ignoring themespecially if he or she thinks that the American government's regard for nonresident aliens falls well short of what is morally required.
This view would take the Court far beyond anything it has done before. Consider a new tariff bill that harms some exporters in Haiti but benefits some export-competitors in Haiti, while benefiting some workers in the Dominican Republic because of trade diversionwith both governments offering to raise or lower cooperation with respect to various diplomatic initiatives in the Caribbean if the U.S. Congress does (or does not) pass the bill. Should the Court review this law in order to ensure that the interests of noncitizens are appropriately taken into account? No one seems to think so. Yet the hardship imposed on the Haitians thrown out of work could be just as significant as a detention, and would be constitutionally suspect under the democratic failure theory assuming a global demos. If a law strips habeas protections of noncitizens, so that Americans and some noncitizens benefit from the increased security while other noncitizens-including the detainees-are harmed, the question is no easier. And these questions are not very different from the question of whether Europeans would, in general, benefit or be harmed if the United States eliminated the death penalty, and to what extent. Some noncitizens would be, others not; again all questions that are beyond judicial competence under any reasonable conception of it.
Whatever its merits, one doubts that such an approach is sustainable. Aside from the sheer complexity of evaluating American laws that affect foreigners abroad, it gives courts the difficult task of resisting the political interests of government, whichever party controls it. Many scholars believe that the Supreme Court maintains its power by staying close to the political center. Protecting noncitizens, by contrast, will put the Supreme Court outside the mainstreamregardless of which party is in power-unless the cases have little practical importance. Boumediene itself has received praise from Democrats, but it seems doubtful that more aggressive efforts by courts to protect the interests of nonresident aliens would be welcome, even if Democrats take control of the presidency.
50 If the Court must stay close to the political center, then even approaches to the Constitution that incorporate moral principles must rely on a morality rooted in the sensibilities of citizens, who are not themselves notably cosmopolitan.
V. Conclusion
If the Boumediene case is remembered, it will be remembered not as a separation-of-powers case, but as one more step in the march of judicial cosmopolitanism-the emerging view that the interests of nonresident aliens deserve constitutional protection secured by judicial review. The constitutional basis for this view remains to be worked out. Although it may be good policy for the American government to respect-or at least take account of-the interests and values of foreigners, it is not clear why American judges should compel the government to do so by giving overseas aliens the right to bring actions against it in American courts, or by incorporating foreign norms into American constitutional law.
